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Good morning. I want to join in recognizing that Professor Eric Muller has
organized an outstanding conference on a very timely topic, and that we all owe
him a debt of gratitude for his vision and hard work.

Yesterday we heard from some of the surviving participants in the World
War Il Japanese American Internment experience, including litigants, attorneys
and advisors who participated in the test cases, the Supreme Court cases, as well
as the draft-resister cases, and the citizenship-renunciation cases. This morning,
we heard from a panel of scholars who gave us an historical overview of the
constitutional landscape 60 years ago, when Korematsu and the other cases were
litigated. This afternoon, yet another panel of scholars will give contemporary

meaning and perspective to those cases and demonstrate their relevance to today’s
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troubled world.

I am not a scholar and I am not here to give you a scholarly dissertation on
the meaning of the World War II internment cases. My role, rather is to bring to
this conference the perspective of one who lived through the evacuation and
internment and then went on to a career as a federal judge. In my 24 years as a
federal judge, both in the trial court and on the appellate bench, it has been my
privilege to participate in what I believe to be the primary mission of the federal
courts — to uphold the rule of law and to hold the government to its constitutional
obligations. Because we are all creatures of our past, [ have no doubt that my life
experiences, including the evacuation and internment, have shaped the way I view
my job as a federal judge and the skepticism that I sometimes bring to the
representations and motives of the other branches of government.

So if | stray somewhat today from the path that judges usually take in their
public remarks, it is because I believe that the voice of those who were wronged
by their own government more than 60 years ago needs to be heard in the current
debate on how the war against terrorism should be conducted.

Sixty years ago, [ was in my third year as an internee in the War Relocation
Authority — the WRA — internment camp at Poston, Arizona, on the Colorado

River Indian Reservation. I was 10 years old and in the fifth grade at the Poston I
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Elementary School. My fifth grade teacher was Miss Sato. Incidentally, I learned
many years later that Miss Sato, and my fourth grade teacher, Miss Omori, were
paid $19.00 per month for their professional labors, but that my third grade
teacher, Miss Saddlewhite, who was white, was paid $150 per month.

In any event, Franklin Roosevelt had just won reelection for a fourth term.
By November of 1944, the tide of war had clearly turned. The invasion of France
had successfully been launched on the beaches of Normandy some five months
earlier. The great naval Battle Leyte Gulf had ended decisively in our favor only a
week earlier, and had turned the tide in the Pacific War as well. Yet, more than
100,000 Japanese Americans, most of them American citizens, were still held in
WRA internment camps, prisoners of their own government in their own country.
It would be nearly another year before my family and I were permitted to return to
our home in California, in August of 1945.

How did it happen that thousands of Americans were uprooted and forcibly
removed from their homes, sent into a desert exile, and detained in internment
camps in their own country, without any charges being filed, without any trial
being held, without the right to confront their accusers, without any hearing or
judicial review, and held as prisoners by their own government for over three

years? It happened, at least in part, because the federal courts, which were
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supposed to be the bulwark protecting the Constitution from an overzealous
Executive, failed in fulfilling their mandate under Article III of the Constitution.

In the 60 years since the Supreme Court decided the Korematsu case,
upholding the President’s right to order the evacuation and internment under his
war powers, it has been subjected to intensive and extensive criticism. I think its
fair to say that most of the scholarly commentary has been extremely critical of
Korematsu. Lawyers and judges generally have been critical of it, as well.
Congress even passed an act recognizing the evacuation and internment as a
national policy mistake of the first order, and the President has issued a formal
apology on behalf of the nation for it. But, as we have learned from recent history,
to quote Yogi Berra, “It ain’t over until the fat lady sings,” and the fat lady has yet
to make her fabled appearance.

Since the attack on the World Trade Center on 9/11/2001, we have had an
administration and an attorney general determined to expand the constitutional
limits of the President’s war-making powers, not against a foreign enemy, but here
at home against our own citizens and residents in our homeland. And we must
live with the discomforting reality that, 60 years after it was decided, the
Korematsu case has never been overruled by the Supreme Court and, thus, as

lawyers like to say, it remains “good law” today. I might also add that the Chief
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Justice of the United States has stated, although in his role as a historian and not in
his capacity as the Chief Justice, that, in his opinion, if the Supreme Court were to
be faced with the same case today as it was in Korematsu in 1944, it would make
the same decision because of its historic deference to the military and its
reluctance to interfere with military decisions.

To add some hard-to-digest frosting to that unpalatable cake, there has been
a revival of sorts in some extreme circles of the notion that the Japanese American
internment was justified by the wartime record, and as being for the greater good
and for the security of America. And, more importantly, that similar extreme
measures of racially-motivated policies are similarly justified today in the so-
called war against terrorism. I refer here, of course, to Michelle Malkin’s recent
book, In Defense of Internment — The Case for “Racial Profiling” in World War Il
and the War on Terror.

It is not my purpose today to engage in a critique of Ms. Malkin’s thesis,
although I want to make it clear that I agree neither with its premises nor with its
conclusion. That necessary task has been ably undertaken by others, including by
two of this morning’s panelists, Eric Muller and Greg Robinson. I mention the
book only as symptomatic of the kind of thinking behind the Bush

Administration’s conduct of the war against terrorism.
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In years past, when I have had occasion to speak on the WW II internment
and my experience as a part of it, I’ve often prefaced my remarks with the
historian’s well-known reminder of why we study history: We study history
because those who forget the past are condemned to repeat it. There is now a new
and virulent strain of racism, touting the benefits of racial profiling, the wholesale
“internment” of race- and religion-based groups, and other racist policies, both as
a historical matter, arguing that the WW II internment of Japanese Americans was
fully justified, as well as advocating the adoption of similar race-based policies in
the current war against terrorism. That was too much, even for The Wall Street
Journal, which had this to say in its October 1st edition: “Varying the famous
maxim, Ms. Malkin actually remembers the past but wants to condemn us to repeat
it.” And, unfortunately, in my view, in the three years since 9/11, we have been
repeating some of the worst that our past has to offer:

] Hundreds of persons have been arrested and detained against whom
no charges have been brought and whose identities have not been
disclosed.

L Thousands of foreign nationals who are, for the most part, here in this
country legally, have been arrested for minor immigration violations

and held in secret detention.
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Thousands more have been questioned — the ACLU calls it
interrogated — by the FBI, after having been singled out for
interrogation based solely on racial, ethnic, or religious criteria.
Private internet, medical, library, and university records have been
searched by the federal government under its newly-granted authority
under the USA PATRIOT Act, without a showing of probable cause
to believe that a crime has been committed, and without any
accountability. In fact, those whose records have been subpoenaed
under the USA PATRIOT Act have been forbidden from disclosing
that fact or talking about it.

And, most egregiously, the President has claimed the right to detain
indefinitely American citizens without charges being brought,

without the right to counsel, and without the right to judicial review.

All this in an end-justifies-the-means war on terrorism that threatens to

destroy the very values of a democratic society governed by the rule of law that we

should be fighting to preserve. And there’s more:

In our conduct of the war against terrorism, we have been careful to
state that we are complying with the “principles” of the Geneva

Convention, but not with the Convention itself.
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And even our observance of those so-called “principles” has been
niggardly: At the highest levels of our government, we have adopted
a definition of “torture” which permits the infliction of physical and
mental pain on prisoners of war and suspected enemy combatants, so
long as it does not result in organ failure or death.

This lack of moral leadership has, undoubtedly, been one of the
principal causes of the inhumane and degrading mistreatment of
prisoners at the Abu Ghraib and other American-run prisons in Iraq,
Afghanistan, and elsewhere.

We have turned over suspected terrorists to countries known to our
State Department to subject such detainees to torture, in violation of

our obligations under the Convention Against Torture.

As we have in the past, we have again turned to the federal courts to check

the excesses of the Executive branch. Will the courts again fail to fulfill their

constitutional obligation, as they did in Korematsu? Although the final chapter in

the judiciary’s response to the government’s excesses in its conduct of the war on

terrorism has yet to be written, the Supreme Court did address some of the issues

in 1ts last term, with mixed results:

The most important case was Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004),
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which involved an American citizen captured in Afghanistan during military
operations, who allegedly was an “enemy combatant.” The government asserted
that it had the right to detain Hamdi indefinitely, in a military prison on United
States soil, without any charges being filed, without the assistance of counsel, and
without the right of access to an impartial tribunal. The Supreme Court first held
that the President does have the authority to detain American citizens who are, in
fact, “enemy combatants,” because such detention has been authorized by an Act
of Congress, in this case the Authorization for the Use of Military Force, adopted
by the Congress shortly after the 9/11 attack. The Supreme Court, however, went
on to hold that if such a prisoner disputes, as did Hamdi, that he is an enemy
combatant that:
a citizen-detainee seeking to challenge his classification as an enemy
combatant must receive notice of the factual basis for his claissification, and
a fair opportunity to rebut the Government’s factual assertions before a
neutral decisionmaker.
Id. at 2648. In other words, a citizen-detainee is entitled to minimal due process —
notice and an opportunity for a hearing — before he can be deprived of his liberty.
In reaching that conclusion, Justice O’Connor, speaking for a plurality of the

Court, made some noteworthy and pointed comments — the kind of comments
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which were spoken only in dissent and went unheeded in Korematsu. In her
opinion, Justice O’Connor said:
It is during our most challenging and uncertain moments that our Nation’s
commitment to due process is most severely tested; and it is in those times
that we must preserve our commitment at home to the principles for which
we fight abroad.
Id. She then quoted from an opinion written by Chief Justice Warren 37 years
earlier:
It would indeed be ironic if, in the name of national defense, we would
sanction the subversion of one of those liberties . . . which make the defense
of the Nation worthwhile.
1d. (quoting United States v. Robel, 389 U.S. 258, 264 (1967)).
And, in marshaling the arguments in support of her conclusion, Justice O’Connor
also quotes from Justice Murphy’s dissent in Korematsu:
[L]ike other claims conflicting with the asserted constitutional rights of the
individual, the military claim must subject itself to the judicial process of
having its reasonableness determined and its conflicts with other interests
reconciled.

Id. at 2659 (quoting Korematsu, 323 U.S. 214, 233-34 (1944) (Murphy, J.,

-10-



dissenting)).

Finally, Justice O’Connor pointedly noted:

We have long since made clear that a state of war is not a blank check for

the President when it comes to the rights of the Nation’s citizens.
1d.

In a companion case, Rasul v. Bush, a number of foreign nationals who were
being held as prisoners at the Guantanamo Bay Naval Base, in Cuba, sought to
challenge the legality of their detention. The lower courts had thrown out the
lawsuit on the ground that because the petitioners were being held in a prison over
which the United States did not exercise sovereignty, the federal courts had no
jurisdiction to entertain their petitions for habeas corpus. The Supreme Court,
however, reversed, holding that the federal courts could hear the case because the
Guantanamo Bay Navy Base was an area over which the United States exercises
exclusive jurisdiction and control. The case was returned to the district court to be
heard on the merits. Rasul v. Bush, 124 S. Ct. 2686 (2004). It is interesting to
note also what has happened in the case, or, more accurately, what has not
happened, since the Supreme Court rendered its decision on June 28, 2004. In an
editorial on the ruling four months later, on October 30, 2004, the Los Angeles

Times noted that the Bush Administration was stonewalling the Guantanamo
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decision, marshaling one excuse after another for not complying with the Supreme
Court’s directive. The L.A4. Times noted that:

As the administration continues to stonewall judges doing what the
founding fathers intended — ensuring that the president doesn’t overstep his
authority — it is not a stretch to say that Americans are witnessing the
makings of a constitutional crisis.

All in all, these cases, even in their tentativeness, still amount to a stinging
rebuke of the Administration’s stated policy of denying all legal rights to
American citizens being held in indefinite detention, based solely on the military’s
designation of a citizen as an enemy combatant. They are also a firm rejection of
the Administration’s companion policy that suspected Taliban detainees being
held at the Guantanamo Bay Naval Base can likewise be denied of all legal rights,
including the right to an impartial hearing to determine whether the detainee is, in
fact, an enemy combatant. These and other court cases, like the war on terror
itself, are far from over — we will have to await future developments to learn how
broadly or how narrowly the Constitution’s protection will be available, even to
American citizens in the context of the war on terrorism.

In closing, let me paraphrase from a book review of Professor Muller’s

book, Free to Die for Their Country, which I wrote for the Michigan Law Review :

-12-



The federal courtroom is the stage upon which both the majesty of the
Constitution and the failures of the rule of law are vividly displayed.
Today, the cast in the federal courtroom has changed from the cast
some 60 years ago in San Francisco and Portland and Seattle in the
curfew and internment cases, and from the cast in Boise and
Cheyenne and Denver and Phoenix in the draft resister cases, but, like
the stage itself, the scenarios remain familiar. In this post-9/11 world,
many of the themes played out in the World War II internment cases
are being played out again.
As much as it was 60 years ago, it is again up to the federal courts to protect
the Constitution and the people’s rights under the Constitution. For if the courts
fail, as Korematsu has taught us, there is nowhere else to turn.

Thank you.
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